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Conunission. 

ACTION:  Issuance  of  final  nile. 

SUMMARY:  In  this  document  the  Con¬ 
sumer  Product  Safety  Cominission(Com- 
mission)  issues  a  rule  declaring  tha/t  cer¬ 
tain  unstable  meted  refuse  bins  that  have 
a  volume  one  cubic  yard  or  greater  are 
banned  hazardous  products.  The  rule  is 
designed  to  reduce  or  eliminate  an  un¬ 
reasonable  risk  of  injury  or  death  from 
tip-over  of  the  banned  refuse  bins. 

DATE:  The  effective  date  of  the  rule 
is  Jime  13, 1978. 


FOR  FURTHER  INFORMATION  CON¬ 
TACT: 


Harry  I.  Cohen,  Office  of  Program 
Management,  5401  Westbard  Avenue, 
Bethesda,  Maryland  20207  301-492- 
6453. 

SUPPLEMENTARY  INFORMATION: 


Background 

On  January  3,  1975,  Stei^en  R.  Red¬ 
mond,  the  C(Hnmissi(Xier  of  Health  of 
Dutchess  County,  New  Yoi^,  petitioned 
the  C<Hnmission  to  commence  an  ap¬ 
propriate  proceeding  to  establish  safe  de¬ 
sign  criteria  for  the  maniifacture  of  ref¬ 
use  bins.  A  report  accompanying  the 
petition  gives  details  of  two  serious  ac¬ 
cidents  that  occurred  When  children 
were  playing  or  swinging  on  slant-sided 
refuse  bins.  The  bins  capsized,  injuring 
two  children,  one  fatally. 

The  petitioner  believes  that  slant-sided 
refuse  bins  are  imstable  because  the  cen¬ 
ter  of  gravity  is  offset  by  virtue  of  their 
design  and  that  any  weight  added  to 
them,  such  as  the  weight  of  children 
hanging  on  or  swinging  on  the  slant 
side,  tends  to  topple  them.  Therefore,  he 
asks  that  corrective  action  be  taken  to 
prohibit  further  use  of  the  unsafe  bins 
and  that  safe  design  criteria  be  estab¬ 
lished  for  future  use. 

Thereafter,  the  Commission  staff  un¬ 
dertook  a  study  to  determine  the  use 
patterns  and  the  nature  of  the  alleged 
hazards  associated  with  the  unstable  ref¬ 
use  bins  described  in  the  petition. 

Based  on  information  submitted  by  the 
petitioner,  its  available  injury  data,  and 
its  engineering  analysis,  the  Ccmimi^ion, 
on  October  7,  1976,  granted  this  peti¬ 
tion  and  began  development  of  a  pro¬ 
posed  ban  imder  section  8  of  the  Con¬ 
sumer  Product  Safety  Act  (CPSA)  (15 
U.S.C.  2057)  to  ban  certain  unstable  ref¬ 
use  bins.  In  the  proposal,  the  Cemmission 
preliminarily  determined  that  unstable 
refuse  bins  which  are  available  for  con¬ 
sumer  use  and  which  are  being  and  will 
be  distributed  in  commerce,  present  an 
unreasonable  risk  of  Injury  and  should  be 
declared  banned  hazardous  products  be¬ 


cause  no  feasible  consumer  product 
safety  standard  under  the  CPSA  would 
adequately  protect  the  public  from  that 
unreasonable  risk  of  injury.  The  back- 
groimd  of  the  development  of  the  pro¬ 
posed  banning  rule  and  its  considera¬ 
tion  by  the  Commission  is  more  fully  de¬ 
tailed  in  the  preamble  to  the  Commis¬ 
sion’s  proposal  which  was  published  in 
the  Federal  Register  on  January  7,  1977 
(42  FR  1484). 

In  proposing  the  rule  the  Commis¬ 
sion  determined  that  interested  persons 
should  have  an  opportunity  to  make  oral 
presentations  of  any  data,  views,  or  argu¬ 
ments  and  set  January  31,  1977  as  the 
date  for  hearing  such  oral  presentations. 
In  addition,  the  Commission  set  Febru¬ 
ary  7,  1977  as  the  closing  date  for  sub¬ 
mission  of  written  comments  by  any 
interested  persons.  As  a  result  of  these 
actions  the  Commission  received  a  total 
of  16  timely  written  and  oral  comments. 

On  March  7, 1977,  following  a  prelimi¬ 
nary  review  by  the  Commission  of  the 
written  comments  and  the  oral  presenta¬ 
tions,  the  Commission  announced  in  the 
Federal  Register  that  primarily  because 
of  issues  raised  regarding  the  proposed 
effective  date  it  had  decided  to  extend 
until  June  6,  1977  the  period  in  which 
the  Commission  must  publish  in  the  Fed¬ 
eral  Register  a  final  consumer  product 
safety  rule  to  declare  certain  unstable 
refuse  bins  as  banned  hazardous  prod¬ 
ucts  or  to  issue  a  notice  withdrawing  the 
proceeding  (42  FR  12889) . 

Description  of  the  Ban 

This  consumer  product  safety  rule  bans 
the  manufacture  for  sale,  offering  for 
sale,  or  distribution  in  commerce  of  cer¬ 
tain  unstable  refuse  bins  that  have  been 
determined  by  the  Commission  to  pre¬ 
sent  an  imreasonable  risk  of  injury  to 
the  public  (S  1301.4  and  S  1301.5).  The 
Commission  has  further  determined  that 
no  feasible  consumer  product  safety 
standard  imder  the  CPSA  can  adequately 
protect  the  public  from  the  imreasonable 
risk  of  injury  associated  with  unstable 
refuse  bins  that  are  now  distributed  in 
commerce.  Among  unstable  refuse  bins 
now  distributed  in  commerce  are  newly 
manufactured  refuse  bins,  that  are  in 
the  possession  of  the  manufacturer  or 
in  the  marketing  chain,  and  bins  that 
are  the  subject  of  rental  or  lease  agree¬ 
ments  between  bin  owners  and  persons 
who  make  such  bins  available  for  con¬ 
sumer  use.  The  C(»nmission  considers 
that  each  rental  or  lease  of  an  unstable 
refuse  bin  in  such  circumstances  is  a 
“distribution  in  commerce”  as  that  term 
is  used  In  the  C7PSA.  The  matter  of  ren¬ 
tals  and  leases  as  a  “distribution  in  com¬ 
merce,”  is  covered  more  fully  below  under. 
“Response  to  Proposal,  I.  Jurisdictional 
scope  of  ban,” 

Unstable  refuse  bins  of  metal  construc¬ 
tion,  writh  an  internal  capacity  one  cubic 
yird  or  greater  are  banned  if  they  tip 
over  when  subjected  to  the  forces  de¬ 
scribed  at  $11301.6  and  1301.7  of  the 
rule,  and  discussed  more  fully  at  “Re¬ 
sponse  to  Proposal,  n.  Technical  require¬ 
ments.”  The  Commission  believes  that 
many  unstable  refuse  bins  can  be  modi¬ 
fied  to  achieve  stability,  so  that  unstable 


refuse  bins  which  can  be  retrofitted  need 
not  be  discarded.  Therefore,  the  Commis¬ 
sion  has  delayed  the  effective  date  of  this 
rule  until  June  13, 1978  and  believes  that 
during  this  period,  modifications  needed 
to  achieve  stability  can  be  made  to  un¬ 
stable  refuse  bins. 

Response  to  Proposal  of  January  7, 
1977 

As  mentioned  above,  the  Commission’s 
proposal  of  January  7,  1977  to  declare 
certain  unstable  refuse  bins  as  banned 
hazardous  products  elicited  16  timely 
written  and  oral  comments.  The  corn- 
mentors  include  several  U.S.  Congress¬ 
men;  individual  consumers;  refuse  re¬ 
moval  firms;  a  mechanical  engineer;  a 
Federal  agency;  a  private  testing  organi¬ 
zation;  a  municipal  official;  a  private 
business  association;  several  trade  asso¬ 
ciations;  and  a  manufacturer  of  non- 
metal  refuse  bins.  The  substantive  issues 
raised  by  the  commentors  and  the  Com¬ 
mission’s  decisions  regarding  them  are 
set  out  below. 

I.  Jurisdictional  scope  of  ban.  Part 
1301,  as  proposed,  was  intmded  to  de¬ 
clare  certain  unstable  refuse  bins,  as 
defined  in  $  1301.4,  as  banned  hazardous 
products  under  sections  8  and  9  of  the 
CPSA  (15  U.S.C.  2057  and  2058).  It  ap¬ 
plied  to  those  refuse  bins  being  distrib¬ 
uted  in  commerce  on  or  after  the  effec¬ 
tive  date  of  the  rule  whUh  do  not  meet 
the  criteria  of  $  1301.5  and  which  are 
produced  or  distributed  for  sale  to  or 
for  the  personal  use.  consumption  or 
enjoyment  of  consumers,  in  or  around 
a  permanent  or  temporary  residence,  a 
school,  in  recreation  or  otherwise.  Fur¬ 
ther,  since  rental  or  lease  of  a  bin  is 
considered  to  be  a  “^trlbution  in  com¬ 
merce,”  the  prc^xisal  was  intended  to 
cover  those  refuse  bins  subject  to  the 
ban  which  are  rented  or  leased  and  are 
available  for  use  by  the  public. 

A.  One  commentor  states  that  lan¬ 
guage  used  in  proposed  $  1301.1,  specifi¬ 
cally,  “(t)hls  ban  applies  to  those  refuse 
bins  which  are  being  distributed  in  com¬ 
merce  after  the  effective  date  *  *  *”  is 
contradictory  to  language  used  in  the 
preamble  which  says,  “  •  •  ‘a  consumer 
product  safety  rule  declaring  that  cer¬ 
tain  refuse  bins  are  banned  hazardous 
products  can  apply  to  those  already  in 
cennmerer  on  the  effective  date  of  the 
ban.”  (emphasis  added) . 

Section  8  of  the  CPSA  provides  that 
a  ban  applies  to  a  product  that  “is  b^ng 
or  will  be  distributed  in  commerce.” 
’Thus,  the  banning  rule  would  apply  to 
a  covered  product  that  “Is  being  •  •  ^ 
distributed  in  commerce”  on  the  effective 
date  of  the  rule  and/or  “will  be  distrib¬ 
uted  in  commerce”  after  the  effective 
date  of  the  rule.  Ebcamples  of  refuse  bins 
distributed  in  commerce  are  those  that 
are  newly  manufactured,  those  that  are 
in  the  maiiieting  chain,  and  also  rented 
or  leased  refuse  bins  that  are  available 
for  use  by  consumers. 

In  order  to  ensure  clarity,  the  wording 
of  $  1301.1,  as  issued  below,  is  being 
changed  to  cover  those  unstable  refuse 
bins  that  are  being  distributed  in  com¬ 
merce  “(Ml  or  after  the  effective  date”. 
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B.  Another  commentor  states  that  the 
Coininlssi<Hi  should  carefully  consider  Its 
petition  on  whether  rental  of  consumer 
products,  In  general,  is  Included  in  the 
definition  of  the  term  “distribution  in 
commerce”  under  the  CPSA,  before  is- 
siilng  this  banning  rule  that  includes  the 
rental  of  refuse  bins. 

Consideration  by  the  Commission  of 
rental  transactions  imder  the  other  laws 
administered  by  the  Commission  has  not 
yet  been  completed.  Under  the  CPSA, 
however,  the  Commission  believes  that, 
in  genei^,  rental  transactions  may  be 
covered  by  consumer  product  safety 
rules.  As  discussed  in  the  preamble  to 
the  Commission’s  proposal,  Uie  statutory 
definition  of  “distHbutlon  in  commerce” 
at  section  3(a)  (11)  of  the  CPSA  includes 
a  variety  of  transactions  under  the  um¬ 
brella  of  “distribution.”  Examples  of  the 
types  of  transactions  coming  \mder  this 
lanbrella  are  a  sale  in  commerce,  an  in¬ 
troduction  into  commerce,  a  delivery  for 
introduction  into  commerce,  a  holding 
for  sale  after  introduction  into  com¬ 
merce,  and  a  holding  for  distribution 
after  introduction  into  commerce.  Rent¬ 
als,  although  not  specifically  mentioned 
in  the  definition,  fit  into  several  of  the 
enumerated  transactions. 

The  definition  of  “commerce”  at  sec¬ 
tion  3(a)  (12)  of  the  CPSA  is  broad  in 
that  it  Includes  transactions  which  “af¬ 
fect”  trade,  traffic,  commerce,  or  trans¬ 
portation  between  a  place  in  a  state  and 
any  place  outside  thereof.  Of  great  im¬ 
portance  here  is  that  the  legislative  his¬ 
tory  of  this  section  states  specifically 
that  Congress  intends  the  definition  to 
cover  transactions  in  intrastate  com¬ 
merce  as  well. 

Therefore,  the  Commission  considers 
that  each  rental  transaction  between  an 
owner  of  a  refuse  bin  and  a  person  who 
makes  the  bin  available  for  consumer 
use  is  a  “distribution  in  commerce”  imder 
the  CPSA.  In  order  to  ensure  clarity,  the 
Commission  is  adding  paragraph  (c)  to 
8  1301.1,  as  issued  below. 

C.  A  commentor  states  that  the  Com¬ 
mission’s  position  that  a  ban  under  sec¬ 
tion  8  is  necessary  because  no  feasible 
standard  under  the  CPSA  can  adequate¬ 
ly  protect  the  public  is  without  merit, 
and  that  section  15  of  the  CTPSA  is  avail¬ 
able  to  deal  with  luisrtable  refuse  bins 
already  in  commerce. 

’The  Commission  believes  that  no  fea¬ 
sible  consumer  product  safety  standard 
could  adequately  protect  the  public  and 
therefore  disagrees  with  the  commen- 
tor’s  statement  that  the  basis  for  pro¬ 
ceeding  under  section  8  of  the  CPSA  is 
without  mefit. 

In  considering  whether  a  feasible 
standard  can  adequately  protect  the 
public  from  an  unreasonable  risk  of  in¬ 
jury  associated  with  a  product,  the  Com- 
mluion  is  not  required  to  look  at  the 
entire  class  of  piquets  of  which  the 
particular  hazardous  product  is  a  mem¬ 
ber.  ’Thus,  when  the  Commission  can 
identify  the  piarticular  products  that 
present  the  unreasonable  risk  of  injury 
by  si)eclfying  their  characteristics  in  cer¬ 
tain  p)erformance  or  design  terms,  the 


Commlssicm  can  ban  those  articles. 
Therefore,  with  respiect  to  refuse  bins 
having  the  characteristics  identified  as 
hazardous,  the  Commission  finds  that  no 
feasible  standard  for  such  bins  would 
adequately  protect  the  public,  since  it  is 
aware  of  no  standard  that  could  render 
these  bins  free  from  the  hazard.  Else¬ 
where  in  the  i>reamble.  the  Commission 
has  stated  that  banned  refuse  bins  can 
be  retrofittMl  so  that  they  are  no  longer 
banned.  However,  the  retrofitting  proce¬ 
dure  cannot  be  construed  as  a  standard 
for  unstable  refuse  bins,  since,  once  a  bin 
is  retrofitted,  it  no  loxiger  has  the  charac¬ 
teristics  of  bins  that  are  banned. 

In  evaluating  the  extent  of  the  hazard 
from  unstable  refuse  bins,  the  Commis¬ 
sion  found  that  refuse  bins  are  used  for 
many  years  before  being  discarded.  Esti¬ 
mates  of  their  useful  life  range  from  10 
to  15  years.  Although  other  products 
which  may  be  hazardous  may  also  have 
a  long  life  in  the  hands  of  individual 
consumers,  a  substantial  number  of 
refuse  bins  are  rented  and  therefore  they 
remain  in  commerce  and  are  constantly 
available  for  use  by  large  numbers  of 
consumers.  As  discussed  previously  in 
section  B  of  the  preamble,  rental  trans¬ 
actions  are  “distributions  in  commerce” 
under  the  CPSA  and  therefore  bins  that 
are  rented  or  leased  reriain  in  cmnmerce 
and  would  be  subject  to  a  ban  imder 
section  8. 

’The  combination  (tf  the  long  life  of 
refuse  bins  plus  the  fact  that  they  could 
remain  in  ccmunerce  and  be  available  for 
use  by  many  pseople,  persuaded  the  Com¬ 
mission  that  no  feasible  consumer  pro¬ 
duct  safety  standard  imder  the  C7PSA 
could  adequately  protect  the  pniblic  from 
the  unreasonable  risk  of  injury  as¬ 
sociated  with  unstable  refuse  bins  used 
by  consumers.  As  provided  by  section 
9(d)  (1)  of  the  CPSA,  a  standard  “shall 
be  applicaUe  only  to  consumer  products 
manufactured  after  the  effective  date” 
of  a  rule.  A  ban.  on  the  other  hand,  can 
ap^ly  to  products  being  distributed  in 
commerce  on  the  8i)eclfied  effective  date 
of  the  consumer  product  safety  rule. 

Although,  as  the  commentor  pwints 
out,  section  15  of  the  CPSA  is  available 
to  deal  with  unstable  refuse  bins  already 
in  commerce,  the  use  of  sectlcm  15  for 
the  initiation  of  substantial  product 
hazard  actions  is  a  matter  within  the 
discretion  of  the  CTOmmisskm  and  may, 
of  course,  be  applied  notwithstanding  the 
existence  of  a  cimsumer  product  safety 
rule.  In  this  case,  however,  it  is  undis¬ 
puted  that  unstaUe  refuse  bins  present 
an  unreasonable  risk  oi  injury  which  can 
be  addressed  by  issuing  mandatory  reg¬ 
ulations  under  the  CPSA.  IberefcMre,  the 
Commissiem  believes  it  would  be  im- 
necessarily  cumbersome  to  address  haz¬ 
ards  of  unstable  refuse  bins  by  pursuing 
action  under  section  15  alone,  since  sec¬ 
tion  15  involves  a  quasl-Judteial  under¬ 
taking  and.  unlike  seetkm  8,  has  been 
applied  piecemeal  rather  than  to  all  who 
may  distribute  items  which  present  a 
substantial  product  hazard. 

D.  A  commentor  believes  the  Commis¬ 
sion’s  preliminary  finding  that  no  fea¬ 
sible  consumer  product  safety  standard 


under  the  CP6A  would  adequately  pro¬ 
tect  the  public  is  incimsistent  with  the 
commission’s  proposal  of  an  effective 
date  nine  memths  after  publication  of  the 
banning  rule  in  order  to  allow  tor  retro¬ 
fit  of  those  bins  already  in  commerce. 
He  states  that  if  bins  can  be  retrofitted 
so  as  not  to  present  an  unreasonable  risk 
of  injury,  such  retrofitting  features  could 
be  included  in  any  standard  develoi>ed 
under  section  7  of  the  CPSA. 

In  the  fm-egoing  discussion,  the  Com¬ 
mission  has  explained  its  reas<mlng  be¬ 
hind  the  finding  that  no  feasible  con¬ 
sumer  product  safety  standard  for  un¬ 
stable  refuse  bins  would  adequately  pro¬ 
tect  the  public.  In  additiem,  the  Com¬ 
mission  observes  that  it  is  not  pnrfiiblted 
from  delaying  the  effective  date  of  a  reg¬ 
ulation  for  a  period  beyond  the  date  of 
its  puUication.  One  of  the  purposes  of 
the  delay  in  this  Instance  is  to  permit 
sufficloit  notice  of  the  ban  and  time  for 
modification  of  unstaUe  refuse  bins.  As 
noted  in  the  proposal,  the  Commission 
believes  the  delay  to  be  reasmiable  be¬ 
cause  of  the  fragmented  nature  of  this 
industry.  In  this  case,  because  a  ban  m>- 
plles  to  items  in  commerce  as  well  as 
those  of  new  manufacture,  it  does  not 
appear  that  a  delay  of  effective  date  is 
inconsistent  with  a  finding  that  no  fea¬ 
sible  standard  can  adequate  protect  the 
public.  ’Therefore,  the  CommissicHi  sees 
no  inconsistency  in  its  position. 

E.  Several  commentors  question  the 
Commission’s  Judgment  in  limiting  the 
scope  of  this  banning  rule  to  those  un¬ 
stable  refuse  bins  having  an  actual  in¬ 
ternal  volume  greater  than  one  cubic 
yard. 

As  stated  in  the  proposal,  the  Commis¬ 
sion  found,  from  six  indepth  investiga¬ 
tions  for  which  dimensional  data  exists, 
that  the  smallest  bin  invi^ved  in  any 
reported  incident  of  injury  or  death  had 
an  internal  volume  of  1.3  cuUc  yards. 
In  the  proposal,  the  Commission  stated: 
“to  allow  for  a  reastmable  margin  of 
safety,  it  is  the  view  of  the  Commission 
that  a  refuse  bln  with  a  volume  of  less 
than  one  cubic  yard  does  not  appear  to 
DOse  an  unreasonable  risk  of  inlury  from 
tlpover.”  TTierefore  the  Commission  pro¬ 
posed  to  ban  bins  with  an  internal  vol¬ 
ume  greater  than  one  cubic  yard. 

No  new  data  have  been  submitted  or 
have  otherwise  come  to  the  attention  of 
the  (Commission  which  would  support  a 
finding  of  an  unreasonable  risk  injury 
being  associated  with  refuse  bins  having 
an  internal  volume  of  less  than  one  cubic 
yard.  If.  at  any  future  time,  data  be¬ 
come  available  to  indicate  otherwise, 
the  Commission  could  take  the  neces¬ 
sary  action  to  amend  this  banning  rule. 

As  indicated  in  the  above  quoted  lan¬ 
guage.  the  Commission  Intended  to  ex¬ 
clude  from  coverage  only  those  bins  kss 
than  <me  cubic  yard.  Therefore,  i  1301.4 
(b)  of  the  regulation  issued  below  indi¬ 
cates  refuse  bins  subject  to  the  ban  are 
those  “having  an  internal  volume  one 
cubic  yard  or  greater,  by  actual  measure¬ 
ment.” 

F.  One  commoitor  Inquired  as  to 
whether  the  pn^osed  ban  applied  to 
plastic  refuse  Irins. 
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Since  the  Commission  had  no  evidence 
or  unreasonable  risk  of  injury  associated 
with  non-metal  refuse  bins,  it  specifically 
limited  the  coverage  of  this  ban  to  metal 
bins  (§  1301.4(b) ) .  If,  at  any  future  time, 
such  evidence  becomes  known  to  the 
Commission,  the  Commission  will  take 
whatever  action  it  deems  necessary. 

n.  Technical  requirements.  The  tech¬ 
nical  requirements  contained  in  the 
Cmnmission’s  proposal  of  January  7, 1977 
included  the  minimum  size  of  bins  com¬ 
ing  under  this  ban,  the  forces  to  be  ap¬ 
plied  to  the  bins  to  test  stability,  and  the 
conditions  imder  which  the  bins  are  to 
be  tested.  Some  of  these  requirements, 
and  comments  regarding  them  are  dis¬ 
cussed  in  the  following  section. 

A.  Test  conditions.  Section  1301.5,  as 
pr(H>06ed,  lists  several  conditions  imder 
which  testing  of  refuse  bins  will  be  con¬ 
ducted.  These  conditions  are  necessary  to 
ensure  the  reproducibility  of  the  test. 
Section  1301.5(d),  as  proposed,  requires 
that  the  stability  of  refuse  bins  be  tested 
“without  dependence  upon  non-perma¬ 
nent  attachments  or  restraints  such  as 
chains  or  guys”. 

Two  commentors  question  the  need  for 
pndiibiting  reliance  on  nonpermanent 
restraints.  One  commentor  suggests  that 
unstable  refuse  bins  be  restrained  by  use 
of  eye  bolts  attached  to  the  bin  and  to 
an  adjacent  building  or  wall,  and  that 
they  all  be  specially  locked  with  systems 
utilizing  the  same  key.  The  key  would  be 
k^t  in  the  possession  of  the  refuse 
hauler.  The  other  commentcM*  suggests 
that  the  bins  be  fenced  within  an  en¬ 
closed  area. 

The  purpose  of  the  ban  is  to  remove 
frcnn  commerce  those  refuse  bins  which 
are  unstable  and  not  otherwise  depend¬ 
ent  upon  placement  or  nonpermanent 
restraints  for  proper  stability.  To  dep^d 
upon  locks  or  particular  placement  after 
unloading  leaves  much  room  for  human 
error  and  would  make  the  rule  dependent 
on  human  behavior  rather  than  on  a 
product  vdiich  is  safe  notwithstanding 
bdiavior.  Therefore,  the  Commission 
must  reject  the  suggestions  of  these 
commentms. 

B.  Test  procedure.  Section  1301.6,  as 
proposed,  requires  that  a  horizontal  force 
of  70  pcmnds  (311  N)  be  applied  at  a 
point  and  in  a  direction  most  likely  to 
cause  th>ping  and  that  a  vertically  down¬ 
ward  force  of  191  pounds  (850  N)  be 
similarly  iqimlied.  These  forces  are  to  be 
applied  seimnitely. 

1.  One  commentor  noting  the  Com¬ 
mission’s  reference  in  its  proposal  to  the 
fact  that  this  ban  was  “suggested”  by  a 
draft  iMxmosed  refuse  bin  standard  de- 
vdoped  by  the  American  National 
Standards  Institute  (ANSI),  inquires  as 
to  iRhether  the  Commission  verified  the 
figures  developed  by  ANSI. 

As  stated  in  the  preamble  to  the  Com¬ 
mission’s  proposal  of  January  7. 1977,  the 
forces  prescribed  in  the  ban  are,  in  fact, 
suggested  by  the  ANSI  standard  which 
was  based  in  part  on  anthropcunetric 
and  strength  data  for  children.  The 
Commission  staff  reviewed  the  record  of 
development  of  the  ANSI  standard  and 
also,  the  Commission  staff  and  the  Na- 
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tional  Bureau  of  Standards  measured 
tipping  forces  for  representative  bins. 
Based  on  these  considerations,  it  is  the 
Commission’s  opinion  that  Uie  forces 
chosen  in  S  1301.7,  below,  are  adequate 
for  testing  the  stability  of  a  bin  on  a 
hard,  fiat  surface. 

2.  Another  commentor  recommends 
that,  in  lieu  of  the  requirement  of 
§  1301.7  for  a  force  of  70  pounds  (311  N) 
to  be  applied  at  a  point  and  in  a  direc¬ 
tion  most  likely  to  cause  tipping,  the 
Commission  consider  specifying  that 
forces  be  applied  at  the  uppermost  por¬ 
tion  of  the  slant  overhang  surface,  per¬ 
pendicular  to  the  slant  face.  He  believes 
this  would  maximize  the  rotational  mo¬ 
ment  (torque),  thereby  making  the  test 
more  stringent  by  increasing  the  tend¬ 
ency  of  the  bin  to  tip  over. 

The  Commission  agrees  that  this  is  ap¬ 
proximately  true.  This  method  of  test¬ 
ing  was  considered  in  the  Commission’s 
deliberations,  but  the  Commission  chose 
only  horizontal  and  vertical  forces  be¬ 
cause  this  is  a  relatively  simple  test  pro¬ 
cedure.  Additionally,  it  is  the  Commis¬ 
sion’s  belief  that  with  the  forces  re¬ 
quired  in  the  banning  rule  the  test  is  as 
stringent  as  if  a  single  lower  force  were 
applied  in  the  direction  of  maximum  mo¬ 
ment  as  proposed  by  this  commentor. 

3.  The  same  commentor  questions 
whether  consideration  should  not  be 
given  to  also  requiring  that  a  vertical  up¬ 
ward  force  be  applied  at  the  lower,  rear 
of  the  bin  in  addition  to  application  of  a 
vertically  downward  force  required  by 
§  1301.7.  He  states  that  this  would  pro¬ 
tect  against  a  bin  being  tipped  over  onto 
a  child  by  another  [dayi]^  at  the  rear 
of  the  bin. 

The  Commission  has  studied  the  in¬ 
jury  data  available  Involving  refuse  bins 
that  have  tipped  over  and  the  data  in¬ 
dicate  that,  where  determinable,  the  tip- 
over  was  caused  by  climbing  onto  or 
hanging  from  the  bin.  The  data  show  no 
incidents  of  tip  over  caused  by  sinneone 
lifting  the  rear  of  the  bin.  Therefore,  the 
Commission  believes  that  the  forces  re¬ 
quired  to  be  applied  to  bins  under 
§  1301.7,  as  issued  below,  most  nearly 
simulate  actual  accident  patterns  and 
therefore  sees  no  need  to  znake  the  sug¬ 
gested  addition. 

4.  To  avoid  any  possible  confusicm,  the 
Commission  has  clarified  the  wording  of 
§  1301.7  to  indicate  that  the  vertical  and 
horizontal  forces  are  to  be  applied  sepa¬ 
rately  and  that,  if  the  bin  tips  over  when 
either  force  is  applied,  the  bin  is  banned. 

C.  Retrofit  program.  Although  there 
are  no  provisions  in  Part  1301  requiring 
the  retrofitting  of  bins  subject  to  this 
ban,  the  Commission  has  encouraged 
retrofitting  as  an  alternative  to  discard¬ 
ing  and/or  replacing  bins  found  to  b6 
banned.  In  the  proposal  the  Commission 
expressed  no  prefer^ce  as  to  the 
method  or  manner  of  retrofit  selected 
by  bin  owners  affected  by  this  ban. 

Three  commentme  have  raised  ques¬ 
tions  concerning  oae  type  of  possible 
retrofit,  namely,  the  additlim  of  a  front- 
mounted  leg(s)  or  an  outrigger(s) ,  pro¬ 
jecting  down  from  the  bin  and  termi¬ 
nating  at  a  point  above  ground  level. 


sufScient  to  prevent  tip-over  of  the  bin 
when  subjected  to  the  tests  prescribed 
in  the  ban. 

One  of  the  commentors  states  that  the 
proposed  ban  fails  to  accommodate  al¬ 
terations  made  to  existing  products  to 
render  than  safe.  Another  states  that 
adding  certain  outriggers  to  some  bins 
may  then  require  modification  of  the 
rear-loading  trucks  used  with  these  bins. 
The  third  commentor  states  that  many 
cases  have  been  reported  of  bins  with 
certain  outriggers  hitting  the  ground 
during  the  emptying  process  which  then 
causes  the  bin  to  fall  from  the  dumping 
supports  of  the  truck  to  the  ground, 
sometimes  causing  injury  to  the  collec¬ 
tor. 

As  stated  previously,  the  Commission 
has  decided  not  to  require  that  unstable 
refuse  bins  be  modified  in  any  specific 
manner.  This  decision  is  in  keeping  with 
the  Commission’s  idilloscmhy  of  encour¬ 
aging  use  of  performance  criteria  rather 
than  rigid  design  requirements.  Any 
method  or  manner  of  permanent  retrofit 
which  will  insure  that  the  bin  itself  will 
meet  the  stability  requirements  of  Part 
1302,  issued  below  is  acceptable  to  the 
Commission.  However,  the  Cixnmlssion 
encourages  retrofitters  to .  ensure  that 
their  actions  do  not  create  additional 
hazards. 

m.  Effective  date.  In  S  1301.7  of  Its 
proposal  of  January  7,  1977,  the  Com- 
missiem  proposed  that  the  effective  date 
of  this  Part  1301  be  nine  months  after 
publication  of  the  final  rule  in  the  fto- 
ERAL  Register. 

A.  A  ccxnmentor  states  that  all  of  the 
affected  bins  cannot  be  bought  into  com¬ 
pliance  with  the  ban  within  the  preq^osed 
nlne-mimth  period.  As  an  alternative 
the  commentor  urges  the  Commission 
to  adopt  either  of  two  lAiased  timetables. 
Both  alternatives  have  a  common  com¬ 
pletion  date  of  March  2, 1979  which  cor¬ 
responds  to  that  cimtalned  in  the  ANSI 
Standard  for  the  Stability  of  Refuse 
Bins  (Z245.3-1977).  The  comment(M’’8 
first  suggested  alternative  is  a  phasMKl 
timetable  extending  over  the  specified 
period  and  is  predicated  mi  bin  locations 
where  the  general  public  is  exposed  to 
them,  such  as  at  schools,  parks  and  play¬ 
grounds  and  at  multi-unit  housing  areas. 
The  cmnmentor’s  second  alternative  is 
a  phased  timetable  predicated  (m  the 
relaticmship  between  the  severity  of  ac¬ 
cidents  and  size  of  bins  and  suggesting 
that  (1)  all  newly  manufactured  bins 
be  retrofitted  by  June  2,  1977;  (2)  in- 
service  bins  greater  than  4  cubic  yards  by 
Septonber  2,  1977;  (S)  in-service  bins 
greater  than  3  cubic  yards  by  March  2, 
1978;  (4)  in-service  bins  greater  than 
2  cubic  yards  by  Septmnber  2,  1978;  and 
(5)  in-service  bins  greater  than  1  cubic 
yard  by  March  2, 1979. 

In  neither  case,  did  the  commentor 
present  statistically  sufflcioit  data  to 
support  the  propo^  timetables.  Fur¬ 
ther,  the  C(xnmission  accident  data, 
contained  in  the  April,  1977  in-d^th  in¬ 
vestigations  accident  report  on  refuse 
bins,  are  not  statistically  suffleimt  to 
support  or  refute  this  commentor’s  cmi- 
tentiim  about  the  relaticmship  betweoi 
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bln  size  and  the  severity  or  number  of 
accidents.  However,  the  accident  data 
indicate  that  the  majority  of  accidents 
Involving  refuse  bins  occurred  in  or 
aroimd  apartmmts  or  multi-unit  hous¬ 
ing  developments.  These  data  tend  to 
refute  the  commentor’s  proposed  time¬ 
table  based  on  location  which  lists 
schools  as  the  top  priority  location. 

The  Commission  has  decided  to  extend 
the  effective  date  to  twelve  months, 
rather  than  nine  months,  as  proposed. 
Upon  analysis  of  data  includ^  in  the 
cranments  and  the  Economic  Impact 
Statement  of  the  Commission’s  Bureau 
of  Economic  Analysis  it  appears  that  a 
nine-month  period  would  be  the  mini¬ 
mum  time  needed  to  modify  refuse  bins 
subject  to  this  ban.  Any  time  added  be¬ 
yond  the  minimum  would  make  modi¬ 
fication  easier  and  help  minimize 
business  interruptions.  The  commentor 
Indicates  that  by  March  2, 1979,  all  modi¬ 
fications  would  be  completed. 

The  Commission  estimates  that  a 
twelve-month  period  between  the  final 
promulgation  of  this  binning  rule  in  the 
Federal  Register  and  the  effective  date 
is  a  realistic  amount  of  time  to  allow 
dissemination  of  the  regulation  to  the 
solid  waste  industry  and  to  provide  suf¬ 
ficient  time  for  bin  owners  to  conduct 
a  retrofit  program.  The  Commission  rec- 
.ognlzes  that  a  princioal  variable  which 
will  determine  the  real  economic  impact 
on  a  firm  is  the  amount  of  time  the  firm 
has  to  comply  jdth  the  ban.  The  nine- 
month  period  was  originally  chosen  after 
weighing  the  impact  of  the  ban  on  dif¬ 
ferent  sizes  and  t3rpes  of  firms,  and  on 
the  solid  waste  industry  as  a  whole  and 
on  the  need  for  public  safety.  However, 
the  Commission  determines  that  an  extra 
three-month  period  will  ensure  suflBcient 
time  for  retrofit.  In  choosing  this  period 
the  Commission  has  taken  into  account 
the  probable  number  of  bins  which  might 
require  modification,  the  probable  dis¬ 
tribution  of  ownership  of  the  unstable 
bins  by  firms,  the  per  bin  and  total  cost 
of  an  industry  wide  retrofit  program  and 
the  ability  of  the  industry  to  obtain  capi¬ 
tal  to  finance  a  retrofit  program. 

The  Commission  is  aware  that  some 
bin  manufacturers  and  bin  owners  or 
users  have  already  begim  to  initiate  ret¬ 
rofit  programs  as  a  result  of  the  ANSI 
voluntary  standard  which  went  into  ef¬ 
fect  on  December  2.  1976.  As  a  result  of 
the  Commission  extending  by  three 
months  the  time  to  publish  a  final  rule 
(42  FR  12889,  March  7,  1977),  the  time 
for  retrofitting  could  be  considered  to  en¬ 
compass  not  only  the  twelve-month  pe¬ 
riod  before  the  effective  date  of  the  con¬ 
sumer  product  safety  rule,  but  also  the 
three-month  period  of  the  extension. 
Those  firms  which  began  to  retrofit  un¬ 
stable  bins  when  the  ANSI  voluntary 
standard  became  effective  on  December 
2,  1976  would  have  an  even  longer  period 
for  retrofitting. 

The  data  available  to  the  Commission, 
frmn  public  and  private  sources,  do  not 
seem  to  support  the  contention  that,  on 
an  industry-wide  level,  a  2S-m(mth  pe¬ 
riod  is  necessary  to  complete  a  modifica¬ 


tion  program.  The  Commission  recog¬ 
nizes  that  a  twelve-month  period  may 
place  some  firms  in  a  disadvantageous 
position  within  a  firm’s  competitive  mar¬ 
ket.  The  disadvantageous  position  can 
result  from  a  firm  owning  a  relatively 
larger  number  of  potentially  unstable 
bins  than  other  firms  in  that  market, 
and,  therefore,  having  to  incur  a  rela¬ 
tively  larger  cost  than  other  firms.'  ’The 
firm  might  or  might  not  be  adversely 
affected,  however,  •  depending  upon  its^ 
ability  to  finance  this  cost  relative  to  the 
firms  with  which  it  competes.  The  Com¬ 
mission  believes  that,  on  an  industry 
wide  basis,  the  impact  of  a  twelve-month 
effective  date  for  this  ban  will  not  ad¬ 
versely  affect  the  competitive  structure 
of  the  Industry. 

B.  Another  commentor  questions  the 
impact  that  the  proposed  nine-month  ef¬ 
fective  date  might  have  cm  continuity  of 
refuse  collection  service  as  a  whole. 

Based  on  the  discussion  Immediately 
above,  the  Commission  does  not  foresee 
a^y  disruption  in  overall  solid  waste  col¬ 
lection  service  as  h  result  of  the  twelve- 
month  effective  date. 

As  indicated  in  the  Commission’s 
three-month  extension  notice  of  March 
7.  1977,  a  primary  reason  for  the  exten¬ 
sion  was  to  further  consider  the  pro¬ 
posed  nine-month  effective  date.  Careful 
evaluation  of  the  comments  received 
shows  that  the  available  technical  and 
economic  data  do  not  support  a  need  to 
delay  the  effective'  date  more  than  3 
months  ^yond  the  iMDposed  effective 
date.  In  addition,  the  extension  of  time 
in  March  operate,  in  effect,  as  an  ex¬ 
tension  of  time  to  modify  imstable  refuse 
bins.  The  Commission  concludes,  there¬ 
fore,  that  the  effective  date  of  this  rule 
should  be  twelve  months  after  publica¬ 
tion  in  the  Federal  Register. 

rv.  Industry  resource  considerations. 
One  commentor  presents  the  results  of 
a  telephone  survey  of  12  companies  and 
a  state  association  of  waste  haulers  rep- 
resoitlng  106  private  firms.  Most  re¬ 
spondents  indicated  that  they  would  not 
be  able  to  retrofit  their  bins  within  the 
nine-month  period  without  hiring  addi¬ 
tional  employees,  expending  additional 
financing  resources,  and  establlshmg  ad¬ 
ditional  maintenance  facilities  to  carry 
out  the  retrofits. 

The  sample  of  firms  shown  in  the  table 
of  survey  results  submitted  by  this  com¬ 
mentor  cannot  be  taken  as  representa¬ 
tive  of  all  firms  or  any  particular  mar¬ 
ket.  The  description  of  each  firm  does 
not  include  a  profile  of  the  market  within 
which  it  competes  so  that  these  data  are 
not  readily  applicable  to  statements 
about  the  impact  of  the  ban  on  competi¬ 
tion.  It  is  not  clear  if  the  reported  num¬ 
ber  of  containers  by  firm  refers  to  the 
total  number  of  all  tirpes  ot  cemtainers 
owned  by  a  firm  or  the  number  of  con¬ 
tainers  which  may  be  subject  to  the  ban. 
Although  the  smrvey  adds  mteresting 
data  to  the  overall  Industry  data  base,  it 
is  not  sufficient  to  draw  conclusions  about 
the  effects  ot  the  ban  on  the  solid  waste 
collection  Industry. 

An  economic  impact  statement  ot  the 
Commission’s  Bureau  of  Ecimomic  Anal¬ 


ysis.  dated  April  22. 1977  and  available  at 
the  Office  of  the  Secretary,  discusses  es¬ 
timated  costs  of  retrerfitting  and  related 
matters. 

V.  Consumer  education.  One  commen¬ 
tor  suggests  that  if  parents  exercised 
proper  supervisiem  over  their  children, 
the  children  would  not  play  on  or  around 
refuse  bins. 

Although  proper  parental  supervision 
might  reduce  the  dangers  to  small  chil¬ 
dren  posed  by  unstable  refuse  bins,  many 
parents  may  be  \maware  that  such  a 
danger  exists.  To  that  end,  the  Commis¬ 
sion  plans  to  supplement  its  enforcement 
of  this  ban  with  an  Information  program 
aimed  at  both  paroits  and  children.  Th^s 
program  will  consist  of  a  broad  dissemi¬ 
nation  of  written  information  to  the  pub¬ 
lic,  as  well  as  announcer  copy  for  radio 
and  television  stations  on  a  nation-wide 
basis. 

Other  Considerations 

l.  Environmental  effects.  Prior  to  pub¬ 
lishing  the  proposed  ban  on  January  7, 
1977,  the  Commission  considered  the  en¬ 
vironmental  effects  of  its  action  and  de¬ 
termined  that  the  proposed  ban  will  have 
no  significant  effects  on  the  environment. 

Since  issuing  the  proposal  the  Com- 
missi<m  has  found  nothing  to  change  the 
finding.  Therefore,  it  is  the  Commission’s 
conclusion  that  the  final  ban  issued  below 
will  have  no  significant  effects  on  the  en¬ 
vironment  and  that  no  environmental 
impact  statement  is  necessary.  An  envi¬ 
ronmental  assessment  Is  on  file  with  and 
availt^le  from  the  Cmnmission’s  Office 
of  the  Secretary. 

n.  Adverse  effect  on  the  elderly  and 
the  handicapped.  Section  9(b)  of  the 
CPSA,  as  amended,  requires  the  Commis¬ 
sion  to  consider  and  take  into  accoimt 
the  special  needs  of  elderly  and  handi- 
cappi^  persons  to  determine  the  extent 
to  which  such  persons  may  be  adversely 
affected  by  consumer  product  safety 
rules. 

After  review  of  all  the  materials  in  the 
public  record  for  this  proceeding,  the 
Commission  finds  that  the  rule  will  not 
make  use  of  refuse  bins  more  difficult  for 
elderly  or  handicapped  persons  and  will 
not  decrease  the  safety  of  such  persons; 
and  thus  the  Issuance  of  this  Part  1301 
will  not  have  an  adverse  effect  (xi  such 
persons. 

m.  Required  section  9(c)  findings. 
Section  9(c)  of  the  CPSA  (15  U.S.C.  2058 
(c) )  requires  that  prior  to  promulgating 
a  consumer  product  safety  rule  the  Com¬ 
mission  shall  consider  and  shall  make 
appre^riate  findings  for  inclusion  in  the 
rule  as  to:  (1)  the  degree  and  nature  of 
the  risk  of  injmy  that  the  rule  is  designed 
to  eliminate  or  reduce;  (2)  the  approxi¬ 
mate  number  of  consumer  products,  or 
types  or  classes  thereof,  subject  to  the 
rule;  (3)  the  need  of  the  public  for  the 
consumer  products  subject  to  the  rule, 
and  the  probable  effect  of  the  rule  upon 
the  utility,  cost  or  availability  of  such 
products  to  meet  the  need;  (4)  any 
means  of  achieving  the  objective  of  the 
rule  while  minimizing  adverse  effects  on 
c(xnpetition  or  disruptiem  or  dislocation 
of  manufacturing  and  other  commercial 
practices  consistent  with  the  public 
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health  and  safety:  (5)  the  necessity  of 
the  rule  to  eliminate  or  reduce  an  unrea¬ 
sonable  risk  associated  with  such  prod¬ 
uct;  and  (6)  the  fact  that  the  promulga¬ 
tion  of  the  rule  is  in  the  public  interest. 

The  findings  required  by  section  9(c) 
have  been  made  by  the  Commission  and 
are  contained  in  §  1301.3  below. 

One  commentator  states  that  the  Com¬ 
mission  should  have  based  its  choice  of 
regulatory  action  on  [section  9  of  the 
CPSAl  data  developed  prior  to  making 
its  proposal  rather  “than  ordering  the 
development  of  data  to  justify  a  pro¬ 
posed  course  of  action.” 

The  Commission  disagrees  that  all 
data  must  be  developed  prior  to  propos¬ 
ing  a  rule.  Section  9(a)  (2)  of  the  Act 
(15  U.S.C.  2058(a)(2))  requires  the 
Commission  to  comply  with  5  U.S.C.  553 
(the  Administrative  Procedure  Act)  in 
issuing  rules  such  as  this.  5  U.S.C.  553 

(b)  (3)  requires  an  agency  to  publish  in 
the  Federal  Register  a  general  notice 
of  proposed  rulemaking  setting  forth 
“either  the  terms  or  substance  of  the 
proposed  rule  or  a  descrintion  of  the 
subjects  and  issues  involved.” 

Once  a  proposed  rule  is  published  for 
comment,  5  U.S.C.  553  requires  agencies 
to  allow  the  public  to  submit  written 
data,  views,  or  arguments  on  the.  pro¬ 
posal.  In  addition.  Section  9(a)  (2)  of 
the  Act  specifically  requires  the  Com¬ 
mission  to  provide  an  opportunity  for 
the  oral  presentation  of  data,  views,  or 
arguments.  These  requirements  were 
fully  complied  with  by  the  Commission. 

Section  9(c)(1)  of  the  Act.  as  well 
as  the  legislative  history  of  that  section, 
requires  the  Commission,  prior  to  pro¬ 
mulgating  a  consumer  product  safety 
rule,  to  consider  and  make  appropriate 
findings  concerning  certain  of  its  eco¬ 
nomic  effects  for  inclusion  in  the  final 
rule.  The  legislative  history  of  the  Act. 
however,  al.so  Indicates  that  to  allow 
comments  on  the  Commission’s  findings 
under  Section  9(c)  (1 )  by  requiring  them 
to  be  proposed  would  be  unwise  and  un¬ 
necessary.  As  noted  in  the  comments 
section  of  the  Senate  Commerce  Com¬ 
mittee  Report; 

To  require  the  Agency  to  announce  its 
findings  before  receipt  of  comment  on  its 
specific  proposal  would  seem  both  unwise — 
because  they  would  not  refiect  the  data  and 
views  submitted  during  that  stage  of  the 
proceedings  devoted  to  the  solicitation  and 
evaluation  of  comment  upon  the  proposed 
standard — and  unnecessary — since  the  find¬ 
ings  In  question  are  not  Intended  as  a  basis 
for  comment  but  as  a  way  of  insuring  that 
the  grounds  for  the  ultimate  decision  are 
made  a  matter  of  record.  (S.  Kept.  740,  92d 
Cong.  2d  Sees.,  p.  81  (1972)). 

Therefore,  the  Commission  believes 
that  it  has  acted  correctly  in  developing 
the  data  required  by  section  9(c)  (1)  of 
the  CPSA  and  presenting  it  at  the  time 
of  promulgation  of  the  rule. 

Conclusion  and  Proitulgation 

Based  on  the  injury  data  set  out  in 
S  1301.3(e)  below,  ^e  engineering  anal¬ 
yses  compiled  in  this  proceeding,  and 
having  considered  the  published  pro¬ 
posal,  the  oral  and  written  responses  to 
‘the  proposal,  the  Commission  determines 


that  certain  metal  refuse  bins  having  an 
internal  volume  one  cubic  yard  or 
greater,  by  actual  measurement,  which 
will  tip  over  when  subjected  to  a  vertical 
downward  force  of  191  pounds  (850  N) 
or  a  horizontal  force  of  70  pounds  (311 
N)  applied  at  a  point  and  in  the  direc¬ 
tion  most  likely  to  cause  tipping,  present 
an  unreasonable  risk  of  injury.  In  addi¬ 
tion,  the  Commission  determines  that 
no  feasible  consumer  product  safety 
standard  under  the  CTPSA  would  ade¬ 
quately  protect  the  public  from  the  vm- 
reasonable  risk  of  injury  associated  with 
such  bins  that  are  being  distributed  in 
commerce  and  are  available  for  con¬ 
sumer  use.  Therefore,  the  Commission 
declares  that  certain  unstable  refuse 
bins  that  fail  to  satisfy  the  criteria 
set  out  below,  are  banned  hazardous 
products. 

Accordingly,  pursuant  to  nrovLsions  of 
the  CPSA  (secs.  8  and  9),  86  Stat.  1215- 
17,  as  amended,  90  Stat.  506;  15  UB.C. 
2057,  2058,  the  Commission  amends  Title 
16,  Chapter  n  by  adding  to  Subchapter 
B  the  following  new  Part  1301 : 

Sec. 

1301.1  Scope  and  application. 

1301  Ji  Purpose. 

1301.3  Findings. 

1301.4  Definitions. 

1301.5  Banning  criteria. 

1301.6  Test  conditions. 

1301.7  Test  procedures. 

1301.8  Effective  date. 

Authobitt:  Secs.  8,  9,  86  Stat.  1215-1217, 
as  amended,  90  Stat.  506;  15  UB.C.  2057,  2056. 

§1301.1  Scope  and  application. 

(a)  In  this  Part  1301  the  Consumer 
Product  Safety  Commission  (Commis¬ 
sion)  declares  that  certain  unstable  re¬ 
fuse  bins  are  banned  hazardous  products 
under  sections  8  and  9  of  the  Consumer 
Product  Safety  Act  (CPSA)  (15  U.S.C. 
2057  and  2058) . 

(b)  Tliis  ban  applies  to  those  refuse 
bins  of  metal  construction  that  are  being 
distributed  in  commerce  on  or  after  the 
effective  date  of  this  rule,  which  do  not 
meet  the  criteria  of  §  1301.5  and  which 
are  produced  or  distributed  for  sale  to,  or 
for  the  personal  use,  consumpticm  or  en¬ 
joyment  of  consumers,  in  or  around  a 
permanent  or  temporary  hous^old  or 
residence,  a  school,  in  recreation  <»* 
otherwise.  The  Commission  has  foimd 
that  (1)  these  refuse  bins  are  being,  or 
will  be  distributed  in  commerce;  (2)  they 
present  an  unreasonable' risk  of  injury; 
and  (3)  no  feasible  c(xisumer  product 
safety  standard  under  the  CPSA  would 
adequately  protect  the  public  from  the 
unreasonable  risk  of  injury  associated 
with  these  products.  The  ban  is  api^ic- 
able  to  those  refuse  bins  having  an  in¬ 
ternal  v(dume  one  cubic  yard  or  greater 
by  actual  measurement,  which  will  tip 
over  when  subjected  to  ^ther  of  the 
forces  desrribed  in  §  1301.7  and  which 
are  in  commerce  (m*  being  distributed  in 
commerce  on  <»-  after  the  effective  date 
of  the  ban. 

(c)  When  such  refuse  bins  are  the 
subject  of  r^tal  or  lease  transacticms 
between  owners  of  refuse  bins  or  be¬ 
tween  refuse  collection  agencies  and  per- 
s<His  who  make  such  refuse  bins  avail¬ 


able  for  use  by  the  public,  such  trans¬ 
actions  are  consider^  to  be  distribu¬ 
tions  in  commerce  and  theref(ue  come 
within  the  scope  of  this  ban.  Refuse  col- 
lecticm  agencies  or  owners  of  refuse  bins 
who  rent  or  lease  refuse  bins  to  persons 
who  make  them  available  for  use  by  c<mi- 
sumers  are  considered  to  be  distributors; 
the  persons  to  whcrni  r^use  bins  are 
rent^  or  leased  are  not  considered  to 
be  distributors. 

(d)  On  or  after  the  effective  date  of 
this  rule  it  shall  be  unlawful  to  manu¬ 
facture  for  sale,  offer  for  sale,  or  distrib¬ 
ute  in  ccmunerce,  the  unstable  refuse 
bins  described  in  this  rule. 

§  1301.2  Purpose. 

The  purpose  of  this  rule  is  to  ban 
those  refuse  bins  which  come  under  the 
sc(H>e  of  this  ban  because  they  present 
an  imreasonable  risk  of  injury  due  to 
tip-over  that  can  result  in  serious  injury 
or  death  fnxn  crushing. 

§  1301.3  Findings. 

(a)  Risk  of  injury.  The  Cc»nmissi(m 
has  studied  19  in-depth  investigati(m 
reports  of  accidents  associated  with  tip- 
over  of  unstable  refuse  bins.  The  19  ac¬ 
cidents,  which  involved  21  victims,  re¬ 
sulted  in  13  deaths.  Of  the  21  victims, 
20  were  children  10  years  of  age  and  un¬ 
der.  Additionally,  CommissiCHi  records 
show  three  death  certificates  for  victims, 
under  5  years  of  age,  who  were  killed 
by  refuse  bins  tipping  over.  Therefore, 
the  Commission  finds  that  unreasonable 
risks  of  injury  or  death  from  crushing 
due  to  tip-over  are  associated  with  cer¬ 
tain  unstable  refuse  bins  haying  an  in¬ 
ternal  volume  one  cubic  yard  or  greater, 
which  imreasonable  risk  this  banning 
rule  is  designed  to  eliminate  or  reduce. 

(b)  Products  subject  to  this  ban.  (1) 
The  Commission  finds  that  the  types  of 
products  subject  to  this  ban  are  those 
manufactured  metal  receptacles  known 
in  the  solid  waste  collection  trade  as 
containers,  refuse  bins,  buckets,  boxes 
or  hoppers,  with  actual  internal  volumes 
of  one  cubic  yard  or  greater,  used  for  the 
storage  and  transportation  of  solid 
waste.  They  are  fabricated  in  numerous 
sizes  and  configurations  for  use  with 
rear,  side,  front,  hoist  and  roll-off  loaded 
trash  collection  trucks  and  are  used  by 
private  firms  and  public  agencies. 

(2)  Although  unstable  refuse  bins  sub¬ 
ject  to  this  ban  may  be  in  various  forms 
and  shapes,  the  Commission’s  in-depth 
investigations  into  accidents  associated 
with  metal  refuse  containers  mdicate 
that  most  accidents  have  occurred  with 
slant-sided  metal  refuse  bins  which  are 
used  by  rear  and  side-loaded  trucks. 
Therefm-e,  the  Commission  bases  its  eco¬ 
nomic  analysis  of  the  potential  impact  of 
the  ban  upon  the  population  of  these 
bins.  Certain  refuse  bins  such  as  front 
loaded,  roll-off,  box  and  other  t3T>es  of 
large  or  broad  based  bins,  because  of 
their  configuration,  bulk  and  weight  are 
likely  to  be  inherently  stable  and  are 
therefore  not  included  in  the  population 
of  potentially  unstable  bins  studied  in 
this  economic  analysis. 

(3)  The  Commission  estimates  that 
there  may  be  approximately  638,000- 
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716,000  slant-sided,  metal  refuse  bins 
with  an  internal  volume  one  cubic  yard 
or  greater,  which  may  be  unstable.  The 
population  of  potentially  unstable  bins 
owned  by  some  10,000-15,000  private 
solid  waste  collection  firms  in  all  parts 
of  the  United  States  and  its  territories 
is  estimated  to  be  359,000-371,000.  These 
figures  are  discussed  in  the  Commission’s 
Economic  Impact  Statement  of  April  22, 
1977,  which  is  available  for  review  from 
the  Commission’s  OfiBce  of  the  Secretary. 
Washington.  D.C.  20207. 

(c)  Need  of  the  pvhHc  for  the  product 
and  effect*  on  utility,  cost,  and  avail¬ 
ability.  (1)  The  public  need  for  refuse 
bins  is  substantial  since  these  products 
are  used  for  the  containment  of  solid 
waste  and  thus  contribute  to  public  hy¬ 
giene.  The  U.S.  Environmental  Protec¬ 
tion  Agency  estimates  that  135,000,000 
tons  of  solid  waste  were  collected  in  1976 
from  residential,  commercial  and  indus¬ 
trial  sources.  Approximately  101,250,000 
tons  (75%)  were  collected  by  private 
firms  and  the  remainder  by  public 
agencies. 

(2)  The  Commission  finds  that  the  ban 
will  not  affect  the  utility  that  consumers 
derive  from  the  general  use  of  refuse 
bins.  The  Interest  of  the  public  is  in  con¬ 
tinuity,  availability  and  price  of  solid- 
waste  collection.  The  ban  could  result  in 
a  shift  from  bins  which  are  subject  to 
the  ban  to  other  types  of  storage  con¬ 
tainers.  Such  a  shift  would  not  affect 
solid  waste  collection  and  would  entail  a 
small  price  increase  for  individual  con¬ 
sumers.  ’To  the  extent  that  injuries  and 
deaths  associated  with  the  use  of  imsta- 
ble  bins  are  reduced  or  eliminated  as  a 
result  of  the  ban.  the  public  utility  de¬ 
rived  from  the  use  of  the  product  will  be 
increased. 

(3) (i)  The  Commission  finds  that, 
based  on  its  analysis  of  industrial  esti¬ 
mates.  newly  produced  complring  refuse 
bins  will  cost  approximately  1-10%  more 
than  currently  produced  nonc<»npl3rlng 
bins  and  that  existing  inventories  of  un¬ 
stable  bins  can  be  modified  (depending 
upon  size)  for  about  $45-475  each.  This 
modification  cost  estimate  includes  the 
cost  of  material,  shop  labor,  retrieval  and 
return  to  service,  anid  the  substitution  of 
one  bin  for  another  for  on-site  service. 

(ii)  The  Ccxnmission  estimates  that 
the  ban  will  not  result  in  anv  significant 
price  increases  fw  the  delivery  of  solid 
waste  collection  service  to  the  general 
public  because  of  the  competitive  struc¬ 
ture  of  the  solid  waste  collecti<m  in¬ 
dustry. 

(4)  ’The  Commission  finds  that  the 
ban  will  have  no  effect  on  the  avail¬ 
ability  of  soUd  waste  coliecticm  service 
to  the  general  public.  Solid  waste  collec¬ 
tion  haulers  who  use  products  subject  to 
this  ban  can  modify  these  refuse  bins  so 
that  these  products  can  continue  to  be 
used  for  solid  waste  ctdlection. 

(d)  Alternatives  (1)  The  Commission 
has  considered  other  means  of  achieving 
the  objective  of  this  ban.  but  has  found 
none  that  it  believes  would  have  fewer 
adverse  effects  on  competiticHi  or  that 
would  cause  less  disruption  or  disloca¬ 


tion  of  manufacturing,  servicing  or  other 
commercial  practices  consistent  with 
public  health  and  safety.  The  Commis¬ 
sion  estimates  that  this  ban  may,  be¬ 
cause  of  capital  and  testing  costs  and 
maintenance  capacity  limitations,  have 
an  adverse  effect  on  Individual  firms 
within  some  markets. 

(2)  The  Commission  estimates  that 
the  ban  will  not  have  an  adverse  effect 
on  the  competitive  structure  of  the  solid 
waste  collection  industry.  The  competi¬ 
tive  nature  of  solid  waste  collection  ^ms 
is  fostered  because  of  low  starting  costs, 
particularly  if  a  firm  is  owner-operated. 
The  rate  of  entry  and  exit  into  and  out 
of  the  industry  fw  small  operators  tends 
to  be  high  relative  to  larger  firms  in  the 
industry.  The  ban  will  most  likely  not 
Increase  the  degree  of  market  concentra¬ 
tion  among  the  larger  firms  nor  affect 
the  rate  of  entry  into  or  exit  out  of  the 
industry  by  relatively  smaller  firms. 

(3)  Table  3  of  the  Economic  Impact 
Statement  indicates  that  about  85  per¬ 
cent  of  the  private  sectm*  trash  haulers 
are  those  with  a  fieet  size  of  about  10 
trucks  and  have  annual  revenues  under 
$1  million.  These  might  be  classified  as 
small  business  firms.  All  firms  in  the 
trash  hauling  business  would  have  two 
possible  problems  associated  with  the 
ban :  cost  and  time  to  retrofit,  and  access 
to  capital  for  retrofitting.  The  problem 
of  raising  capital  to  retrofit  shmild  not 
be  a  burden  to  smaU  firms  unless  they 
are  denied  credit  for  factors  not  asso¬ 
ciated  with  this  ban.  The  revised  effec¬ 
tive  date  from  9  to  12  months  will  extend 
both  the  time  to  retrofit  and  the  time 
to  search  for  capital  sources,  if  neces¬ 
sary.  We  ccmclude  that  the  small  firms 
in  the  trash  hauling  industry  will  not 
experience  undue  hardship  relative  to 
their  larger  competitors. 

(e)  Conclusion.  (1)  The  C(xnmis8ion 
finds  that  this  rule  is  reasonably  neces¬ 
sary  to  eliminate  or  reduce  the  unrea¬ 
sonable  risks  of  injury  associated  with 
refuse  bins,  as  they  are  defined  in 
9  1301.4,  and  which  fail  to  meet  the  cri¬ 
teria  specified  in  9  1301.5. 

(2)  Based  (m  all  the  above  find¬ 
ings.  the  Commission  finds  that  the  is¬ 
suance  of  this  rule  is  in  the  public  in¬ 
terest. 

(3)  The  Commission  is  aware  of  the 
fact  that  refuse  bins  are  used  for  many 
years  before  being  discarded.  Estimates 
of  their  useful  life  range  fitxn  10  to  15 
years.  Although  other  products  which 
may  be  hazardous  may  also  have  a  long 
life  in  the  hands  of  individual  c(m8um- 
ers,  a  substantial  number  ot  unstable 
refuse  bins  remain  in  commerce  because 
they  are  rented  or  leased  and  are  con¬ 
stantly  available  tor  use  by  large  niun- 
bers  of  consumers.  ’The  combtnaticm  of 
the  long  life  of  refuse  bins  plus  the  fact 
that  unstable  refuse  bins  could  remain 
in  commerce  and  available  tor  use 
by  many  pe(vle,  persuaded  the  Com- 
misslMi  to  make  this  finding  that  no 
feasible  consumer  product  safety  stand¬ 
ard  under  the  CP8A  could  adequately 
protect  the  public  fitun  the  rmreason- 
able  risk  at  injurv  associated  with  those 
unstable  refiise  bins  ccnning  under  the 
coverage  (ff  this  ban. 


§  1301.4  Definitions. 

.  (a)  The  definitions  in  section  3  of  the 
Consumer  Product  Safety  Act  (15  U.S.C. 
2052)  apply  to  this  Part  1301. 

(b)  “Refuse  bin’’  means  a  metal  re¬ 
ceptacle  having  an  internal  volume  one 
cubic  yard  or  greater,  by  actual  meas¬ 
urement,  which  temporarily  receives  and 
holds  refuse  for  ultimate  disposal  either 
by  unloading  into  the  body  or  loading 
h<H>per  of  a  refxise  c(^ecti<m  vehicle  or 
by  other  means. 

(c)  “Internal  v<dume’’  means  the  ac¬ 
tual  volumetric  capacity  of  the  container. 
'Ihis  may  not  necessarily  corresp<xid  to 
the  nominal  size  rating  used  by  industry. 

(d)  “Tip  over’’  means  that  during  the 
application  of  either  test  force  described 
in  9  1301.7(a).  the  refuse  bin  begins  to 
rotate  forward  about  its  forwardmost 
ground  supports. 

§  1301.S  Banning  criteria. 

(a)  Any  refuse  bln  of  metal  construc- 
ti(m  produced  or  distributed,  for  sale  to, 
or  for  the  perstmal  use.  ccxisumptlcm  or 
enj03rment  of  consumers,  in  or  arotmd  a 
permanent  or  t^porary  household  or 
residence,  a  school,  in  recreation  or 
otherwise,  which  is  in  commerce  or  being 
distributed  in  commerce  on  or  after  the 
effective  date  of  this  ban  and  which  has 
an  acttial  internal  vtdume  one  cubic  yard 
or  greater  and  tips  over  when  tested 
under  the  conditions  of  1 1301.6  and 
using  the  procedures  described  in 
9  1301.7,  is  a  banned  hazardous  product. 

(b)  ’The  Commission  considers  a  refuse 
bin  to  tip  over  when  it  begins  to  rotate 
forward  about  its  forwardmost  ground 
supports. 

§  1301.6  Test  conditions. 

(a)  The  refuse  bin  shall  be  onpty  and 
have  its  lids  or  covers  in  a  position  which 
would  most  adversely  affect  the  stability 
of  the  bin  when  tested. 

(b)  The  refuse  bln  shsdl  be  tested  on 
a  hard,  fiat  surface.  During  testing,  the 
bln  shaU  not  be  tilted  from  level  in  such 
a  way  as  to  increase  its  stability. 

(c)  Those  refuse  bins  equloped  with 
casters  or  wheels  shall  have  the  casters 
or  wheels  positioned  in  a  position  which 
would  most  adversely  affect  the  stability 
of  the  bln  and  shall  be  chocked  to  pre¬ 
vent  movement. 

(d)  The  stability  of  the  refuse  bln 
shall  be  tested  without  dependence  upon 
ncm-permanent  attachments  or  re¬ 
straints  such  as  chains  or  guys. 

(e)  For  purposes  of  enforcement,  bins 
will  be  tested  by  the  Commission  in  that 
position  which  most  adversely  affects 
their  stability. 

§  1301.7  Test  procedure. 

(a)  ’The  refuse  bin  shall  be  tested  by 
aoplvlng  forces  as  described  in  para¬ 
graph  (a)  (1)  and  (2)  of  this  sectitxi  one 
after  the  other. 

(1)  A  horizontal  force  of  70  pounds 
(311  N)  shall  be  applied  at  a  point  and 
in  a  direction  most  likely  to  cause  tip¬ 
ping.  and 

(2)  A  vertically  downward  forc.e  of  191 
pounds  (850  N)  shall  be  applied  to  a 
point  most  likely  to  cause  tipping.  (See 
Flgiire  1.) 
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FIGURE  1 

(b)  These  forces  shall  be  applied  sep¬ 
arately  and  the  bin  shall  not  tip  over 
under  the  application  of  either  action 
cited  above  in  paragraph  (a)(1)  or 
(a) (2). 

§  1301.8  Effective  date. 

The  effective  date  of  this  ban  shall  be 
June  13. 1978. 


(Secs.  8,  9,  86  Stat.  1216-1317.  as  amended. 
90  Stat.  606;  16  VS.C.  3067.  3058.) 

Dated:  June  7. 1977. 

Richard  E.  Rapps, 
Secretary,  Consumer  Product 
Safety  Commission. 

(FR  Doc.77-16499  Filed  6-10-77;8:46  am] 
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